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Introduction
My ambition here is to bring together for the first time two of the various projects
on which I have given considerable attention in the last twenty-five years. The first is a
construction of models for redressing past atrocities such as the Holocaust, Apartheid, the
Comfort Women, and Japanese American internment. The second is a clarification and
synthesis of major theories, strategies or norms about racial justice in post-civil rights
America. Post-civil rights theories contextualize within the African American experience
redress models that were originally constructed within a global context, primarily by
what happened (or should have happened) in countries like Germany, South Africa, and
Japan. The main argument broached here is that, taken together, these frameworks—
redress models and post-civil rights theories—provide a coherent and meaningful way of
framing our discourse on how best to redress slavery and Jim Crow (collectively referred
to as “slave redress”). This article is a demonstration of that proposition. Before getting
into the weeds, it may be useful to preview my thinking.
With the benefit of wonderful years (decades now) of exchanges with scholars,
activists, and government officials here and abroad, I have crafted two basic approaches
for redressing slavery and other past atrocities: tort model and atonement model.
Backward-looking, victim-focused, and compensatory (sometimes punitive), the tort
model’s primary concern is to recover damages for loss or harm suffered by the victims;
in other words, recompense. Forward-looking, perpetrator-focused, and restorative, the
atonement model stresses the importance of the perpetrator manifesting a true desire to
make amends; in other words, redemption. The perpetrator’s redemptive act lays the
foundation for forgiveness. 1
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The competing redress models were first published in the form of a book in Roy L. Brooks, When Sorry
Isn’t Enough: The controversy Over Apologies and Reparations for Human Injustice (New York: NYU

Using the diversity of thought among civil rights scholars, commentators, and
pundits in the decades since the death of Jim Crow as a springboard, I have endeavored to
clarify the core contemporary beliefs regarding the best strategy for racial progress going
forward. These post-civil rights theories are: traditionalism (racial neutrality); reformism
(racial integration); critical race theory (social transformation—integration on steroids);
and limited separation (black solidarity or identity). 2 This juxtaposition of non-nefarious
(i.e. nonracist) perspectives generates a dynamic consideration of the race problem very
much in the spirit of the diverse positions on civil rights taken by my classmates at Yale
Law School sitting night after night around the “Black Table” almost fifty years ago. 3
Whether the nation should proceed with slave redress under the tort model or
atonement model intersections with the larger question of which post-civil rights norm—
traditionalism, reformism, critical race theory or limited separation—generates the best
strategy for maximizing racial progress going forward. The redress question, in other
words, should be determined in a manner that is congruent with our collective strategy
for achieving racial justice in this post-Jim Crow, post-civil rights period. We must know
in which direction we are going before we begin the journey.
The intersection of these frameworks also unavoidably adds complexity to the
analysis of slave redress. Traditionalism favors partial atonement; specifically redress in
the form a government apology but, in deference to the racial-neutrality norm, no
government reparations. Private reparations are acceptable, however. Reformism favors
full atonement; specifically a “genuine” government apology and solidifying reparations.
The apology is made believable by a regime of reparations which collectively effectuate
racial integration across society. This entails reparations at both the group or institutional
level (“rehabilitative reparations”) and individual level (“compensatory reparations”).
The former might include a constitutional precommitment for racially integrated schools
and colleges created through a regime of racial preferences. Compensatory reparations
might entail cash reparations distributed to individuals directly as supplemental income.
Press, 1999), and subsequently refined in Roy L. Brooks, Atonement and Forgiveness: A New Model for
Black Reparations (Berkeley: University of California Press, 2004, 2019).
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The project began with the publication of my book, Integration of Separation? A Strategy for Racial
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and Culture (New Haven: Yale University Press, 2017). Post-civil rights theories also shaped the
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Critical race theory also suggests full atonement. But for race crits, the apology must be
solidified by reparations calculated toward social transformation (equity rather than
equality). This vision of equity might include rehabilitative reparations in the form of a
constitutional precommitment for racially integrated schools and colleges implemented
through racial quotas to ensure diversity and inclusion, and compensatory reparations in
the form of cash reparations distributed on a conditional basis for wealth accumulation.
Finally, limited separation’s core belief in racial identity suggests that it is not interested
in pursuing an apology or atonement from the government, which has a white identity. It
is only interested in compensatory justice, which is at the heart of the tort model. This
might mean a redress scheme consisting of rehabilitative reparations in the form a
constitutional precommitment for the legality of black schools and HBCUs that receive
public funds, public funding of schools and colleges controlled by blacks, and cash
payments to established black institutions that could support a range of community
services and business developments. Thus, all post-civil rights theories support slave
redress in one fashion or another but offer different paths to redress. This internal conflict
must be reconciled before any specific plan for slave redress is presented in final form to
Congress and the American people.
This paper is written in three parts. Part I briefly sets forth the reasons I believe
the nation must move forward with slave redress. It gives content to President Reagan’s
entreaty of “right[ing] a grave wrong.” Part II explains in greater detail the competing
redress models and the competing post-civil rights theories. Part III intersects these
frameworks, applying the post-civil rights perspectives to the slave-redress models. Part
IV presents my commentary on Part III. Needless to say, this commentary is illustrative
rather than comprehensive. It is but a modest attempt to frame discussion of a matter
whose complexity is match only by its importance.
Part I
A Grave Wrong to Be Righted
Two persons—one white, the other black—are playing a game of
poker. The game has been in progress for almost four hundred years. One
player—the white one—has been cheating during much of this time, but
now announces: ‘From this day forward, there will be a new game with
new players and no more cheating.’ Hopeful but somewhat suspicious, the
black player responds, ‘That’s great. I’ve been waiting to hear you say
that for some four hundred years. Let me ask you, what are you going to
do with all those poker chips that you have stacked up on your side of the
table all these years?’ ‘Well,’ says the white player, somewhat bewildered
by the question, ‘I’m going to keep them for the next generation of white
players, of course.’ 4
When slavery ended in 1865, it was not replaced with a system of racial equality.
Except for a brief period of Reconstruction, slavery folded into a system of separate-but4

Brooks, Racial Justice in the Age of Obama, p. 10.
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equal, a system of racial preferences for whites that lasted until 1972 when Congress
passed the Equal Employment Opportunity Act of that year. This Act, inter alia, made it
illegal for state and local government to discriminate on the basis of race in
employment. 5
Slavery had two lasting impacts on black lives that remain with us today. If we
did not have these conditions we would not have a race problem today. The first lingering
effect of slavery is the race-specific rhetoric of racism the slaveholders and their
supporters developed to justify the economic exploitation of blacks. Racism is still with
us today. It was not invented by the white nationalist groups of today. Second, slavery
produced capital deficiencies in all of black society, not just among the enslaved. Basic
capital (life, liberty, and human dignity), financial capital deficiencies (income, property
and investments), human capital deficiencies (formal education and skill sets), and social
capital deficiencies (social esteem and the ability to get things done). 6 “Most
conservatives do not deny the fact that black Americans experience greater difficulties
than whites or even other racial minorities in twenty-first century America.” 7
Blacks brought these capital deficiencies into the Jim Crow period, and came out
of that period with them; i.e., the worse schools, housing, jobs, and social esteem. While
some immigrants, white or minority, came to the United States with nothing (zero),
blacks were living here with minus zero. Some five decades into the post–civil rights
period, blacks still have the worse schools, housing, jobs, and social esteem. In fact, the
racial differentials are little changed from the end of Jim Crow in 1972 and, in some
instances they have gotten worse. For example, the wage differential between college
educated black and white males of similar experience is larger today than it was in 1972.
And these blacks are doing everything conservatives say blacks should be doing to get
ahead. 8
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42 U. S. C. 20003 to 2000e-17 (Supp. V 1972).
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See Brooks, Racial Justice in the Age of Obama, p. 148, fig. 38 (1975-2003). A study using similar data
(both male and female college graduates) published in 2019 reports that “young black college graduates are
paid, on average, 12.2 percent less than their white counterparts.” Elise Gould, Zane Mokhiber, and Julia
Wolfe, “Class of 2019,” College Edition, Economic Policy Institute, May 14, 2019,
https://www.epi.org/publication/class-of-2019-college-edition/ (accessed April 20, 2020). To the extent that
these wage disparities are largely due to grades, that would suggest that the racial gap in the quality of K-12
education has grown since the end of Jim Crow. Yet grades do not tell the whole story. Two researchers
report that though “a higher proportion of Asians than whites graduate from the top half of law schools, . . .
[w]hite law graduates get a median annual boost to earnings that is substantially higher than minority law
grads.” Debra Cassens Weiss, “A law degree provides a larger earnings boost to whites than minorities,”
Lawyer Pay, October 2, 2017, ABA Journal,
http://www.abajournal.com/news/article/a_law_degree_provides_a_larger_earnings_boost_to_whites_than
_minorities_res (accessed April 20, 2020). For an analysis of racial disparities among blacks, Hispanics,
Asians, and whites with respect to poverty, income, employment, housing, education, voting, incarceration,
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The distance between slavery and today is even closer than the Civil War. For
about 800,000 blacks, slavery ended not in 1865 but in 1941, at the beginning of World
War II. This is within the lifetime of many Americans today. These African Americans
were placed in involuntary servitude often for life under city or county vagrancy laws and
other state and municipal laws that targeted blacks. This form of slavery ended in 1941
when the attorney general signed an order, called Circular 3591, which for the first time
created federal law that enforced the Thirteenth Amendment’s prohibition against
involuntary servitude. The Attorney General signed the directive on December 12, 1941,
just five days after the bombing of Pearl Harbor. 9 December 12, 1941, is the official end
of slavery. But for many blacks, slavery did not end until after World War II. Born into
this system of slavery, Ben Jobe reports:
When we came off the plantation, 1945, I was around 11 years old. . . .
[S]lavery ended in 1945, let me make that clear. Most people think it was
1865. Oh no, [it was] 1945, when the federal government finally put some
teeth into [Circular 3591] . . . and arrested some of the slave owner. 10
Involuntary servitude is but one of many conditions that created sustained or
capital deficiencies in the black community. Not unlike slavery, these capital deficiencies
denied black families the opportunity to accumulate wealth that could be bequeathed to
future generations. Economists tell us that for the vast majority of Americans, “up to 80%
of lifetime wealth accumulation results from gifts from earlier generations, ranging from
the down payment on a home to a bequest by a parent.” 11
From the 1940s-1960s, federal state, and local governments passed housing laws
that not only segregated the races, but also prevented African Americans from buying and
owning homes throughout the country. For example, the Federal Housing Administration
required developers like the Levitt Company to place restricted covenants in every deed
which prohibited white homeowners from selling their homes to African Americans. The
Fair Housing Act was passed in 1968 to put an end to this and other discriminatory laws.
This legislation was not, however, a solution for the problem of housing inequality for
which the government was largely responsible. All the Fair Housing Act did was to
prohibit future discrimination. It did nothing to undo or compensate blacks for the
decades of housing segregation they had suffered. 12
When suburbs like Levitt Town were built in the 1940s and 1950s, houses sold
for about $8,000 a piece (the equivalent of about $70,000 in 2020 dollars). Most African
racial profiling, marriage, and other areas during the post-civil rights period, see Racial Justice in the Age
of Obama, pp. 125-182, figs 1-100.
9
See Douglas A. Blackmon, Slavery by Another Name: The Re-Enslavement of Black Americans from the
Civil War to World War II (New York: Anchor Books, 2008).
10
Jackie MacMullan, Rafe Bartholomew & Dan Klores, Basketball: A Love Story (New York: Crown
Publishing Group, 2018), pp. 132-133.
11
Dalton Conley, “The Cost of Slavery,” The New York Times, February 13, 2003,
https://www.nytimes.com/2003/02/15/opinion/the-cost-of-slavery.html (accessed April 20, 2020).
12
See Richard Rothstein, The Color of Law: The Forgotten History of How Our Government Segregated
America (New York: W. W. Norton & Company, 2017).
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American families could have afforded those homes. In 2020, those homes sold for
roughly $500, 000 and are no longer affordable to most African American (and many
other) families. More significantly, two-three generations of white families who moved
into those homes benefitted from the tremendous equity appreciation in the value of those
homes. In contrast, African Americans, who were forced to live in rented apartments,
gain none of that family wealth. The result is that today although black income is on
average 60% of white income, “43% of African Americans are homeowners, compared
with 73% of whites,” and “the median white household owns 86 times the assets of the
median black household.” 13 Scholars like Richard Rothstein argue that this enormous
wealth gap is almost entirely attributable to government discriminatory housing policies
practiced in the mid-20th century. 14
The lingering effects of these discriminatory policies and practices cannot be
gainsaid. Where people live affects their lives immensely. It determines access to
employment opportunities, transportation, decent health care, and, perhaps most
importantly, good schools. The latter point is very important because education is “the
great equalizer” in our society. It is the primary engine that drives socioeconomic
mobility.
Thus, it still means something in our society today to be a black person. Blacks
and whites are not at equal risk. Orlando Patterson reminds us that black lives are even
very different from the lives of other racial minorities. He observes that “African
Americans are the least assimilated racial or ethnic group, that although Asians and
Latinos are disengaging their national origins from racial identity, similar to European
immigrants of the past. African Americans (including multiracial blacks) are perceived as
being ‘black,’ and choose to identify as ‘black.’ These identities are abetted by the fact
that African Americans intermarry at a rate that is significantly lower than the rates for
Asians and Latinos.” 15 Thus, blacks and other racial minorities have broadly similar
experiences but with strong group variations in form, intensity, and duration.
African Americans at the top of the socioeconomic ladder are not immune from
the lingering effects of slavery or Jim Crow. Wealthy African Americans are not immune
from the lingering effects of slavery. “Unlike Oprah Winfrey, Donald Trump has not had
to deal with racism in his life. Nor has he ever had to admonish his sons, ‘it’s unlikely but
possible that you could get killed today. Or any day. I’m sorry, but that’s the truth. Black
maleness is a potentially fatal condition.’” 16 Indeed, at one time statistics showed that “an
unarmed black male is twenty times more likely to be killed by a police officer than an
unarmed white male.” 17 Timothy Eugene “Tim” Scott, a black republican senator from
South Carolina, reports that he had been racially profiled by the policed, stopped and
13
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released, seven times in his first year serving in the Senate. He said that “the vast
majority of the time, I was pulled over for driving a new car in the wrong neighborhood
or something else just as trivial.” 18
Even a century and a half after the end of slavery and a half century after the end
of Jim Crow, African Americans continue to suffer the lingering effects of both atrocities.
So much of what white Americans may have thought was finished and distant about these
atrocities is in reality present and palpable. Not only the physical conditions but the
enmity or distrust blacks have toward the old perpetrator—the federal government—cry
out for redress.
Part II
Redress Models & Post-Civil Rights Theories

Redress Models
Since the initial introduction of HR 40 in 1989, 19 scholars have fashioned two
competing redress models. The first is the “settlement model,” also called the “tort
model.” 20 It is backward-looking and victim-focused. Its redress scheme is designed to
financially compensate victims for their demonstrable loss (most especially stolen labor),
and, sometimes, to deliver punitive justice. The government or even a private beneficiary
of slavery writes a check for X amount of dollars to settle the matter. Supporters believe
that wrongs as mortal as slavery and Jim Crow should not go unpunished, and that the
victims should not go without relief. 21
Litigation is a major vehicle for effectuating the tort model. 22 Yet, litigation is a
nonstarter. Litigation is blocked by myriad procedural hurdles, including the statute of
limitations, standing, and the lack of subject matter jurisdiction. 23 I have criticized the
extant law on the ground that:
If the slave descendants’ claims are morally compelling, then they must be
cognizable under U.S. law. Otherwise, the extant law stands as the
‘present embodiment’ of America’s worst atrocity and the corrupt laws
18

Ibid. at pp.6-7.
HR 40 was introduced by Rep. John Conyers (D-Mich.) in 1989 and reintroduced every year thereafter
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that made it possible. This is a credibility check no less important than the
Supreme Court’s landmark 1954 school desegregation case of Brown v.
Board of Education. 24
Notwithstanding my own argument, I consider litigation under the tort model to be
deficient in that it essentially presents a legal claim, not a moral claim, in which the
quotidian language of tort litigation—including the calculation of individual damages for
millions of people—takes center stage. This approach, in my view, exaggerates the
complexity and contentiousness of what ought to be a mutual movement toward racial
reconciliation. 25
Critically important, there is no apology or admission of guilt by the perpetrator
under the tort model whether pursued through litigation or legislation. There is no
personal accountability; only a settlement. The perpetrator is thereby allowed to declare
victory and go home. White neoconservative Charles Krauthammer would gladly have
the government write that check as a means of closing the books on the American race
problem. 26 In my view, this is a kind of justice on the cheap. It does less well by the
victims. I am part of an international group of scholars and activists who meet to study
reparations. One of the members, a South African attorney, told me that victims of
apartheid who received cash reparations were poor again within a year of receiving them.
The atonement model, by contrast, is forward-looking and perpetrator-focused. It
features an apology, which offers the perpetrator an opportunity to reclaim its moral
character and initiate conditions that help repair its broken relationship with the victims.
This model of redress imbibes a post-Holocaust vision of heightened morality,
egalitarianism, identity, and restorative justice. Most importantly, the perpetrator comes
to identify with the victims’ humanity, which, in my, view is a necessary condition for
racial healing.
Under the atonement model, redress comes in two stages. First and foremost, the
perpetrator issues an apology and tenders some form of reparations to make the apology
believable. Apology is an acknowledgment of guilt rather than a punishment for guilt.
When the perpetrator of an atrocity apologizes, it confesses the deed, admits the deed was
an injustice, repents, asks for forgiveness. 27 The victims then calculate the sincerity of the
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apology by the weight of the reparations. Meager reparations undercut the sincerity of the
apology. Hence, reparations give substance to the perpetrator’s apology and help to repair
the damage to the victim and society caused by the atrocity.
Reparations come in many forms. They can be paid at the individual level
(“compensatory reparations”) in the form of cash payments or nonmonetary outlays (e.g.,
family recognition or a scholarship) to the victims or their families. Reparations can also
be paid at the group or community level (“rehabilitative reparations”). They can be in the
form of cash payments to the victims’ institutions (e.g., support for HBCUs) or
nonmonetary measures that benefit the victims’ community as a whole (e.g., new laws,
expanded services, commemorations or museums). 28 The distinction between
compensatory and rehabilitative reparations is not a hard one. It serves the purposes of
reminding the public that cash payments to the victims is not the only way to redress
slavery. Whether in the form of reparations, apology, or something else, redress is limited
only by the imagination.
Forgiveness is the second step under the atonement model. This is the victims’
side of the equation. The process begins with the perpetrator’s atonement. Once an
appropriate apology and sufficient reparations are provided by the government, the
question of forgiveness arrives on each victim’s desk like a subpoena; it necessitates a
response. Forgiveness is not, however, immediately forthcoming. Instead, it is evolves
over time as the perpetrator and victims negotiate and adjust the reparations. As I have
stated on another occasion:
With the government’s genuine apology for slavery and Jim Crow,
with the construction of the museum of slavery, and with the creation of
the atonement trust fund, slave descendants will have good reason to
embrace America as a country that is worthy of their respect—a country
that does not ignore its discriminatory past or the consequences that flow
therefrom. Atonement should convince disaffected blacks that it is time to
change their behaviors and attitudes toward America. After atonement, it
will be difficult to justify the racial chip so many slave descendants wear
on their shoulder, in some instances as a badge of honor. . . .
It would, however, be Pollyannaish to expect disaffected slave
descendants to adopt, at least initially, the star-spangled view of America
that is held by so many immigrants of color, such as the Somali refugee
working as a police officer in an inner-city neighborhood who gushes: ‘I
go to work every day, put my life on the line—and it is a pleasure to do
that, . . . because this country I owe a lot. I owe my life and my family’s
life. So the most precious thing I can offer to this country is not money,
not time, but my life. That is my intent—to . . . be a good citizen. There
is no place like the United States, when it comes to immigrants.’ . . . Slave
fails under my conceptualization of a genuine apology. In addition, the apology lacks believability as it
explicitly is not solidify by a redemptive act—a reparations.
28
See Brooks, Atonement and Forgiveness, pp. 155-156.
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descendants are casualties of America’s history of race relations; new
immigrants of color are not. . . .
***
. . . T]he government’s apology and reparations will give slave
descendants a much greater investment in America than they now have.
With a genuine sense of belonging to the American family, slave
descendants should begin to see themselves not as limited by skin color as
they once were, and even less limited by [their own] racial anger
preatonement. The atonement trust fund will give them the financial and
human capital needed to overcome many of the lingering effects of slavery
and Jim Crow, including low-performing public schools and meager
family resources to sustain a college education. If the trust fund does its
job, slave descendants should have no felt need to soothe their despair in
drugs and street crime or attempt to wield these pernicious elements as
misguided forms of protests. In a postatonement America, slave
descendants should feel secure enough in their investment as citizens to
overlook everyday sources of racial friction—such as the sales clerk’s
dirty look or the carload of whites who yell racial slurs as they speed by.
There should also be more of a willingness to submit to industrial
discipline fully—playing by the rules of the workplace—as the primary
reason to hold back—silent protest against a racially unjust America—will
have faded.
None of this means slave descendants will be free from all racism
in postatonement America. Atonement will not obviate the need for ongoing civil rights reforms. Slave descendants will have to continue to use
our civil rights laws to fight racial discrimination wherever it occurs.
Atonement only means that slave descendants now have reason to begin to
trust the government’s commitment to racial justice. 29
My deployment of the atonement model in this article focuses less on the victims’
civic responsibility—forgiveness—than on the perpetrator’s moral responsibilities—
apology and reparations. The atonement model as well as the tort model must be
contextualized within the victims’ community. In the context of slave redress, this means
paying attention to the strategies for achieving racial justice African Americans have
been pondering since the atrocities of slavery and Jim Crow ended with the death of the
latter circa 1972.
Post-Civil Rights Theories
Over the years, I have clarified, synthesized, organized, and critiqued major
suppositions regarding racial progress put forth by scholars and pundits since the end of
the civil rights movement circa 1972. This analysis has been distilled into four major
post-civil rights theories: traditionalism; reformism; critical race theory; and limited
29
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separation. Each of these theories stakes out a position regarding what African Americans
(and by extension women, Latinx, Asians, LGBTQ, and other outsiders) should do to
achieve socioeconomic, socio-legal, and socio-cultural progress in twenty-first century
America. What follows is a short summary of these theories with emphasis on
socioeconomic progress. 30
Traditionalism 31
Traditionalism’s basic belief is that race no longer matters in the African
American quest for racial equality today. Traditionalists are not saying that racism no
longer exists. They in fact acknowledge the existence of racism today but believe that
such racism is not a “potent” as it was during Jim Crow. Ergo, race racism does not
prevent African Americans from achieving worldly success and personal happiness in our
post–civil rights society. Traditionalists also acknowledge that African Americans face
socioeconomic problems today. But these problems are self-inflicted and, hence, beyond
the control of government. Teenage pregnancy, black-on-black crime, lack of educational
ambition, and hyper racial sensitivity, traditionalists claim, are internal, not external,
behavior, not structural, problems that blacks and only blacks can resolve.
Traditionalism not only holds that race no longer matters, it also maintains that
the government should not make it matter through its laws or policies. The government
should be neutral as to matters of race. It should not make the mistake it made in the past
by promulgating race-conscious laws or policies. Racial omission (the color-blind norm)
was a sound strategy for the government and racial progress during the days of Martin
Luther King, and remains sound today. Blacks and society as a whole are better off with
racial omission than racial consciousness. The former norm is the only way blacks can
move against white individuals and institutions given to defining blacks by their color,
harboring preconceived notions of who a black person is as an individual—to wit, not the
equal to a white person. The government, then, ought not to pollute the social
environment by making too much fuss about race when, in fact, race should not and does
not matter in America today. Race-conscious policies are racially divisive, pure and
simple.
This thinking certainly provides the subtext for most of the Supreme Court’s
decision-making in civil rights cases that impact the socioeconomic environment. The
Court simply does not want to make too much about the problem of race in our society.
Chief Justice Roberts, a steadfast traditionalist, spoke to this point in one of his opinions,
writing, “Simply because the school districts may seek a worthy objective does not mean
they are free to discriminate on the basis of race to achieve it.” 32 Whether invidious or
benign, “negative” or “positive,” race-conscious governmental policies are discriminatory
and, hence, ipso facto, “racist.” They are “racist,” Justice Thomas, a traditionalist but
occasional limited separatist, argues because signal to society that blacks are hapless
30
The theories were broached in the socioeconomic context in Brooks, Racial Justice in the Age of Obama,
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victims in need of special treatment. They depict blacks as a people less than equal to
whites. Blacks are akin to wards of the state, Justice Thomas asserts with no dearth of
passion:
[T]here can be no doubt that racial paternalism and its unintended
consequences can be as poisonous and pernicious as any other form of
discrimination. So-called ‘benign’ discrimination teaches many that
because of chronic and apparently immutable handicaps, minorities cannot
compete with them without their patronizing indulgence. Inevitably, such
programs engender attitudes of superiority or, alternatively, provoke
resentment among those who believe that they have been wronged by the
government’s use of race. These programs stamp minorities with a badge
of inferiority and may cause them to develop dependencies or to adopt an
attitude that they are “entitled” to preferences. . . . In my mind,
government-sponsored racial discrimination based on benign prejudice is
just as noxious as discrimination inspired by malicious prejudice. In each
instance, it is racial discrimination, plain and simple. 33
Racial charity, in short, undermines racial equality.
Reformism 34
Reformism embraces a different normative stance than traditionalism. Glenn
Loury, a one-time traditionalist who has become a staunch believer in reformism, argues
that traditionalism’s thrust—“it’s time to move on”—is “simplistic social ethics and
sophomoric social psychology.” 35 Though reformism acknowledges behavioral issues
among the lowest socioeconomic class in black America, it posits that the race problem is
less an internal problem than a structural problem. Ergo, race still matters.
Yes, Americans elected a black president, as traditionalists like to point out,
reformists concede. But want traditionalists conveniently ignore, reformists instruct, is
that the most powerful person in the world lacked the power to raise racial issues with a
strong voice in his own administration. President Barack Obama’s cultural weakness was
on full display when he was severely rebuked by the media for seeing racism in the arrest
of a renowned black Harvard professor, Henry Louis Gates, by a white police officer,
Sgt. James Crowley of the Cambridge, MA, Police Department. In 2013 General Mills
ran a commercial showing an interracial family eating its iconic cereal, Cheerios. The
commercial drew a strong racist response from the public. Reformists also point to
“backstage racism,” reported by Joe Feagin and others, as evidence that race still matters.
The Department of Justice report on Ferguson as well as then-FBI director James Comey
acknowledged the “hard truth” that racial bias is a fact of life among police officers
policing black communities. To be sure, there is black-on-black crime, as traditionalists
point out, but, reformists argue, the traditionalists fail to point out that FBI statistics also
33
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show that the rate of white-on-white crime is virtually identical to the rate of black-onblack crime. Reformists accuse traditionalists of cherry-picking the evidence to fit their
preordained conclusion that race no longer matters. 36
Though they believe race still matters, reformists are not revolutionaries. “With
due humility,” Glenn Loury asserts, “I am a reformer, not an ‘abolitionist.’” 37 Hence,
reformists, like traditionalists, embrace the race-neutrality norm (racial omission) in our
post–civil rights, post–Jim Crow society. The difference lies in the fact that reformists
value racial integration more than traditionalists do, and are willing to use race-conscious
means to achieve it. Racial equality is most enhanced through racial integration, as the
mainstream is where the best of everything is—the best schools, jobs, and so on. The
difference between reformists and traditionalists, in short, lies in the relative emphasis
given to the racial-omission and racial-integration norms. For traditionalists, the racialomission norm trumps the racial-integration norm. For reformists, the racial-integration
norm trumps the racial-omission norm. 38
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Justice Sotomayor begins one of her dissenting opinions by referencing reformist
Cornel West’s seminal work, Race Matters. She believes that racial preferences are the
strongest implementation of the racial-integration norm. In fact, her defense of racial
preferences is just as passionate as Justice Thomas’s renunciation of them, discussed a
moment ago. She writes in her memoir:
I had no need to apologize that the look-wider, search-more
affirmative action that Princeton and Yale practiced had opened
doors for me. That was its purpose: to create the conditions
whereby students from disadvantaged backgrounds could be
brought to the starting line of a race many were unaware was even
being run. I had been admitted to the Ivy League through a special
door, and I had more ground than most to make up before I was
competing with my classmates on an equal footing. But I worked
relentlessly to reach that point, and distinctions such as the Pyne
Prize, Phi Beta Kappa, summa cum laude, and a spot on The Yale
Law Journal were not given out like so many pats on the back to
encourage mediocre students. These were achievements as real as
those of anyone around me. 39
Reformists see affirmative action as the gateway to integrating American institutions,
which in turn is the best strategy for racial advancement in our post-civil rights society.
Critical Race Theory 40
Critical race theory’s central post–civil rights message is that white hegemony
matters most in the struggle for racial advancement. The antidote for white privilege is
social transformation. Not unlike the racial-identity norm under limited separation
discussed in due course, critical race theory’s social-transformation norm is outside-ofthe-box thinking about racial progress. Racial omission and racial integration are not the
only (and certainly not the best) ways to pursue racial advancement post-Jim Crow.
The core message of critical race theory—white hegemony matters most—is
planted in the writings of the late Harvard law professor Derrick Bell. It is a message that
goes to the very structure of our society. As Richard Delgado and Jean Stefancic, two
pioneering critical race theorists, assert, “critical race theory questions the very
foundations of the liberal order, including equality theory, legal reasoning, Enlightenment
rationalism, and neutral principles of constitutional law.” 41 Critical race theorists believe
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that appearances can be deceiving. Hence, reminiscent of The Wizard of Oz, they seek to
“understand what is going on behind the curtain.” 42 And Looking behind the curtain,
critical race theorists see a post–civil rights social order that is racially corrupt, and has
been from the very beginning. Look around, and what does one see?—whites on top,
people of color on the bottom. Everything important in our society slants in favor of
insiders who are overwhelmingly straight white males. This racialized social order means
but one thing: ours is a racist society. Racism is coextensive with racial disadvantage.
Our society is not organically neutral or objective when it comes to matters of race.
Instead, it is “non-neutral” or “anti-objective,” all of which is socially constructive. When
people think color-blind, they do not see monochrome; they see white. 43
Some whites, known as “critical white theorists,” acknowledge the privilege they
have in the social order: “[W]hen . . . I apply for a job or hunt for an apartment, I don’t
look threatening. Almost all of the people evaluating me for those things look like me-they are white. They see in me a reflection of themselves, and in a racist world that is an
advantage. I smile. I am white. I am one of them. I am not dangerous. Even when I voice
critical opinions, I am cut some slack. After all, I’m white.” 44 The deck is thus staked in
favor of insiders.
The norms on which traditionalism (racial omission) and reformism (racial
integration) operate, do nothing to unstack the deck, critical race theory maintains.
What’s more, these norms not only do nothing to disassemble the constructed racial
hierarchy that inheres in our society, they actually legitimize it. Racial omission and
racial integration are “calculated to remedy at most the more extreme and shocking forms
of racial treatment; . . . [they]can do little about the business-as-usual types of [racialized
conditions] that people of color confront every day and that account for much of our
subordination, poverty, and despair.” 45 Racial omission and racial integration
(collectively referred to as “formal equal opportunity”) are problematic for critical race
theorists because their applications are largely informed by the insider’s perspective
rather than by the victim’s perspective. This slant is camouflaged by the use of lofty
language like “justice,” “fairness,” and “meritocracy.” Such language endows
incremental change with noble rhetoric, which mollifies outsiders. Opium for the masses.
Critical race theorists are not reformists, but they are at bottom integrationists.
They want in, but on better terms than what reformists would settle for. For example,
reformists generally support affirmative action but only to the extent of racial
42
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preferences, not racial quotas. In addition, they justify such affirmative action on the
ground that it promotes diversity. Critical race theorists believe racial preferences do not
go far enough in changing the relationship between race and power in mainstream
institutions, because they operate at the discretion of insiders. In addition, critical race
theorists take issue with the use of the diversity rationale to support affirmative action.
Derrick Bell, in an article titled “Diversity’s Distractions,” summarizes the critical race
theorist’s critique of the diversity rationale:
For at least four reasons, the concept of diversity, far from a viable
means of ensuring affirmative action in the admissions policies of
colleges and graduate schools, is a serious distraction in the
ongoing efforts to achieve racial justice: 1) Diversity enables
courts and policymakers to avoid addressing directly the barriers of
race and class that adversely affect so many applicants; 2)
Diversity invites further litigation by offering a distinction without
a real difference between those uses of race approved in college
admissions programs, and those in other far more important
affirmative action policies that the Court has rejected; 3) Diversity
serves to give undeserved legitimacy to the heavy reliance on
grades and test scores that privilege well-to-do, mainly white
applicants; and 4) The tremendous attention directed at diversity
programs diverts concern and resources from the serious barriers
of poverty that exclude far more students from entering college
than are likely to gain admission under an affirmative action
program. 46
Critical race theorists, then, believe that the diversity rationale upholds affirmative
action on grounds acceptable to white elites rather than on grounds beneficial to
outsiders, on grounds that explicitly acknowledge the relationship between race and
power in our society. The diversity rationale prevents society from dealing with the real
problem outsiders face—to wit, white hegemony. It does nothing to reset white control
over the social order. Justifying affirmative action as a response to white hegemony,
critical race theorists believe, offers not only a nonsubordinating rationale for an
otherwise useful tool if presented as racial quotas, but also provides the most truthful way
to justify the deployment of that tool. They offer that we would not even be talking about
affirmative action were it not for the history of racial oppression in this country. Yet
insiders who support affirmative action favor the diversity rationale because it assuages
their uneasy feelings about supporting a race-conscious enterprise or perhaps even
feelings of white guilt.
In short, critical race theorists maintain that reformists present a tepid form of
affirmative action and justify it on the basis of a rationale that expresses a white elite
view of the value of affirmative action. In the process, reformists ignore historical truth.
46
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They do not explain why affirmative action makes sense to outsiders. “While increasing
diversity enriches the academic environment and enhances the curricular aims of
education, the legal and rhetorical emphasis on diversity sidesteps the more challenging
social issues of race and class inequality.” 47
Limited Separation 48
Far less preoccupied with fighting white racism or changing white institutions
than either reformists or critical race theorists, limited separatists have a clear post–civil
rights orientation. The latter have a clear understanding of what matters most in moving
forward with racial progress in today’s society—to wit, racial identity or solidarity.
Limited separatists are imbued with a strong sense that racial self-consciousness and selfsufficiency are positive features of black identity. This type of black identity is not only
psychologically healing, but also the sine qua non of racial advancement for African
Americans.. Yet blacks, limited separatists believe, suffer from a dearth of such racial
identity, a paucity of racial pride and unity. Blacks are too preoccupied with gaining
acceptance from whites or making their fame and fortune in white institutions. Limited
separatist argue for more black pride, black heritage, black solidarity and self-reliance.
The best place to find a helping hand is at the end of your own arm.
Given this posture, one can safely surmise that limited separatists have an
unfavorable opinion of formal equal opportunity. Both the racial-omission and racialintegration norms are conceptually incompatible with limited separatists’ core message of
racial solidarity, a message that is both race conscious and out of sync with racial
integration. Taken together, racial omission and racial integration are at best inchoate
norms and at worst dangerous norms in the context of today’s post–civil rights society.
Even during the civil rights era, many African Americans viewed the racialomission and racial-integration norms with suspicion. While African Americans in
general initially greeted the Supreme Court’s decision in Brown with exuberance, a fair
amount of apprehension set in among many blacks, especially in the South, upon sober
reflection. The fear was that formal equal opportunity might mean the closure of black
institutions or the end to public funding of such institutions. The NAACP lawyers who
argued Brown were aware of these concerns. Judges Robert Carter and Constance Baker
Motely, for example, mentioned these concerns in their memoirs, but dismissed them as
unfounded. These fears have, by and large, proven to be true. 49

47

Maurice C. Daniels &and Cameron Van Patterson, “(Re)considering Race in the Desegregation of
Higher Education,” Georgia Law Review, 46 (Spring 2012): 521.
48
See Brooks, Racial Justice in the Age of Obama, Ch. 4.
49
See Robert L. Carter, A Matter of Law: A Memoir of Struggle in the Cause of Equal Rights (New York:
New Press, 2005), 156–157, 172; Baker Motley, Equal Justice Under the Law: An Autobiography (New
York: Farrar, Straus and Giroux, 1998), 119. Testimony before the United States Senate indicated that
perhaps a majority of African American principals and teachers did lose their jobs. See Kevin D. Brown,
“Review: Robert L. Carter, A Matter of Law: A Memoir of Struggle in the Cause of Equal Rights,” Vermont
Law Review 31 (2007): 925, 939. See also Roy L. Brooks, Structures of Judicial Decision Making from
Legal Formalism to Critical Theory, Second Edition (Durham, NC: Carolina Academic Press, 2005),
285n13 (sources cited therein); Alvis V. Adair, Desegregation: The Illusion of Black Progress (Lanham,

17

Reflecting the dominant social attitude, the Supreme Court places little value in
maintaining or creating black institutions. For most of the post–civil rights period, the
Court has, in fact, waged a sustained war against publicly funded black institutions on the
ground that they make a mockery of Brown. For example, the Court placed Historically
Black Colleges and Universities (HBCUs), which are quintessentially black institutions,
under a constitutional duty to dismantle their racial identity in deference to the racialomission norm. In United States v. Fordice, the Supreme Court held that current policies
traceable to de jure segregation that have a discriminatory effect “must be reformed to the
extent practicable and consistent with sound educational practices.” 50 Understanding the
threat that this standard—“racial identifiability” attributable to de jure segregation—
poses to the existence of HBCUs, Justice Thomas, the lone black justice on the Court
who, if nothing else, is proudly black and a limited separatist in the context of education,
attempted to spin the majority’s opinion in such a way as to save HBCUs. The Court, he
opined in a concurring opinion, “do[es] not foreclose the possibility that there exists
‘sound educational justification’ for maintaining historically black colleges as such.” 51
Despite Justice Thomas’s attempt to spin the holding in Fordice, HBCUs remain
under attack. Indeed, on remand in Fordice, the lower court mandated color-blind
admission standards at HBCUs in the state of Mississippi. This ruling was made over the
vehement objection of blacks who argued that the new standards would cut black
enrollment in half at Mississippi’s three HBCUs. The Supreme Court denied an appeal in
the case and, hence, refused to block the lower court’s ruling. 52
To illustrate the problematics of the racial-omission norm, limited separatists
often point to Justice Harlan’s famous defense of the norm in his dissenting opinion in
Plessy v. Ferguson. As he set about defending the ideal of a color-blind Constitution,
Justice Harlan assured the nation that America’s racial hierarchy would not change. The
very same paragraph in which he embraced the color-blind Constitution opens with
Justice Harlan avowing, “The white race deems itself to be the dominant race in this
country. And so it is, in prestige, in achievements, in education, in wealth and in power.
So, I doubt not, it will continue to be for all time, if it remains true to its great heritage
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and holds fast to the principles of constitutional liberty” (emphasis supplied). 53 Limited
separatists ask, rhetorically, how could anyone who truly believes in racial progress
embrace the racial omission norm to the exclusion of all else?
Limited separatists see implicit racism in Brown’s assertion that “separate is
inherently unequal.” 54 Yet some have had second thoughts: In a subsequent article,
Professor Brown writes:
I am one who firmly believes that what allowed Chief Justice Earl Warren
to produce an opinion that all the justices of the Supreme Court could
agree upon was the notion that segregation damaged only black people.
Thus, I think the social science evidence was necessary because it allowed
Warren to garner unanimous support for his opinion striking down
segregation. As insulting to blacks as I find Warren’s opinion in Brown
fifty years later, my deep and long reflections of twenty years as a law
professor assures me that striking down segregation, even at this cost, was
a tremendous bargain for black people. 55
Finally, it is important to note that limited separation is not total separation.
Whites and non-blacks are not excluded under limited separation. In fact, a degree of
racial integration exists in black churches and HBCUs just as sexual integration exists in
single-sex colleges. Exclusion occurs only when a limited separatist institution is in
jeopardy of losing its identity with the addition of another non-member of the group.
Limited separation, in fact, mandates a three-prong test to determine not only the
conditions under which a non-member can be excluded, but also the legitimacy of
establishing limited separation in the first place. As regards African Americans, the threeprong test is: (1) a showing that establishing the institution serves a “good end,” meaning
a racially compensatory or remedial purpose; (2) nonblacks must be allowed to
participate in the institution; (3) unless the institution is in jeopardy of losing its identity
with the addition of more blacks such that race becomes a bone fide selection
qualification, or “BFSQ.” 56
Each of the post-civil rights theories is concern with racial progress in a society
than no longer discriminates against blacks on paper. Each has a strategy for proceeding
based upon well-defined core beliefs: racial omission (traditionalism), racial integration
(reformism), social transformation (critical race theory), and racial solidarity or identity
(limited separation). The question I consider next is, how do these theories play out in the
continuing debate over slave redress?

53

Plessy v. Ferguson ,163 U.S. 537, 559 (1896) (Harlan, J., dissenting).
See, e.g., Kevin Brown, “Has the Supreme Court Allowed the Cure for De Jure Segregation to Replicate
the Disease?,” Cornell Law Review 78 (1992): 1, 4–6.
55
Kevin Brown, “Review: Robert L. Carter, A Matter of Law: A Memoir of Struggle in the Cause of Equal
Rights,” Vermont Law Review 31 (2007): 925, 948. This article was written years after Professor Brown’s
original criticism of Brown mentioned a moment ago.
56
See Brooks, Racial Justice in the Age of Obama, pp. 76-77.
54

19

Part III
Theoretical Approaches to Slave Redress
The public debate on the justification for redressing slavery assumes a binary
debate between African Americans and whites. I wish to proffer that the redress question
is also (and more interestingly) a contested matter within the community of black
intellectuals. Traditionalists, reformists, critical race theorists and limited separatists have
something important to say about slave redress. Though each group desires racial
progress, each suggests different approaches to the redress question based on their core
beliefs about such progress. This internal debate reminds us, once again, that wellinformed and well-intended African Americans are not monolithic in their thinking.
Traditionalism posits the core belief that race no longer matters in black worldly
success and personal happiness in our post-civil right society. With the eradication of
government-mandated or -sanctioned racial discrimination and segregation, the
descendants of the enslaved must now work on their own culture—internal values and
behaviors—to achieve the type of socioeconomic success other minority groups have
achieved. The government’s part in promoting racial progress post-Jim Crow is twofold:
acknowledge its own past failure to support the race-neutrality norm; and remain neutral
as to the races and racial matters now and in the future. Thus, the best way to promote
racial reconciliation within the constraints of traditionalism is for the government to issue
a public apology for slavery and Jim Crow and then deal with the lingering effects of
these atrocities by remaining staunchly committed to the race-neutrality norm.
Reparations per se are ill-advised. 57 They violate the race-neutrality principle.
Even assuming, arguendo, that slavery and Jim Crow have lingering effects, we ought
not attempt to redress them with race-conscious governmental policies, the very thing
that got us in trouble in the first place. Traditionalists would apply to the redress question
the central message of Brown v. Board of Education as articulated by Chief Justice
Roberts: “Before Brown, school children were told where they could and could not go to
school based on the color of their skin. . . . The way to stop discrimination on the basis of
race is to stop discriminating on the basis of race.” 58 In other words, two wrongs do not
make a right. In addition, reparations are divisive and would not otherwise be helpful as
the impediments to socioeconomic success the descendants of the enslaved face today are
largely self-inflected. Out-of-wedlock children, failure to take advantage of educational
opportunities, crimes committed against neighbors, and other bad values and behaviors
are internal problems and, therefore, within the control of the enslaved descendants.
There is nothing government can do about that except to stay true to principle. And,
57
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finally, race-conscious policies of any kind ultimately hurt the intended beneficiaries.
They portray all African Americans as hapless victims incapable of going toe-to-toe with
whites.
Sounding a Marxist theme, what can be called “radical” traditionalism holds that
focusing on race is particularly unhelpful to the black worker. The main problem facing
the black worker is cyclical capitalism. Race-conscious measures, in addition, only
exacerbate conflict with a natural ally of the black working class—the white working
class. Take the apology and work separately on dismantling capitalism. Given the fact
that racism has a major presence within the white-working-class culture, “radical”
traditionalism makes a good point (it pays not to stoke the passions of these whites) or
makes no sense (it is a waste of time worrying about this “basket of deplorables”). 59
In 2009, both houses of Congress joined in passes a Concurrent Resolution
apologizing for slavery and Jim Crow issued. This extraordinary act of Congress, which
many redress scholars thought would never happen, is faithful to the tenets of
traditionalism. It is presented here in its entirety:
S. CON. RES. 26
IN THE HOUSE OF REPRESENTATIVES
June 18, 2009
Referred to the Committee on the Judiciary
CONCURRENT RESOLUTION

Apologizing for the enslavement and racial segregation of AfricanAmericans.
Whereas during the history of the Nation, the United States has
grown into a symbol of democracy and freedom around the world;
Whereas the legacy of African-Americans is interwoven with the
very fabric of the democracy and freedom of the United States;
Whereas millions of Africans and their descendants were enslaved
in the United States and the 13 American colonies from 1619 through
1865;
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Whereas Africans forced into slavery were brutalized, humiliated,
dehumanized, and subjected to the indignity of being stripped of their
names and heritage;
Whereas many enslaved families were torn apart after family
members were sold separately;
Whereas the system of slavery and the visceral racism against
people of African descent upon which it depended became enmeshed in
the social fabric of the United States;
Whereas slavery was not officially abolished until the ratification
of the 13th amendment to the Constitution of the United States in 1865,
after the end of the Civil War;
Whereas after emancipation from 246 years of slavery, AfricanAmericans soon saw the fleeting political, social, and economic gains they
made during Reconstruction eviscerated by virulent racism, lynchings,
disenfranchisement, Black Codes, and racial segregation laws that
imposed a rigid system of officially sanctioned racial segregation in
virtually all areas of life;
Whereas the system of de jure racial segregation known as Jim
Crow, which arose in certain parts of the United States after the Civil War
to create separate and unequal societies for Whites and AfricanAmericans, was a direct result of the racism against people of African
descent that was engendered by slavery;
Whereas the system of Jim Crow laws officially existed until the
1960s—a century after the official end of slavery in the United States—
until Congress took action to end it, but the vestiges of Jim Crow continue
to this day;
Whereas African-Americans continue to suffer from the
consequences of slavery and Jim Crow laws—long after both systems
were formally abolished—through enormous damage and loss, both
tangible and intangible, including the loss of human dignity and liberty;
Whereas the story of the enslavement and de jure segregation of
African-Americans and the dehumanizing atrocities committed against
them should not be purged from or minimized in the telling of the history
of the United States;
Whereas those African-Americans who suffered under slavery and
Jim Crow laws, and their descendants, exemplify the strength of the
human character and provide a model of courage, commitment, and
perseverance;
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Whereas on July 8, 2003, during a trip to Goree Island, Senegal, a
former slave port, President George W. Bush acknowledged the
continuing legacy of slavery in life in the United States and the need to
confront that legacy, when he stated that slavery was . . . one of the
greatest crimes of history . . . The racial bigotry fed by slavery did not end
with slavery or with segregation. And many of the issues that still trouble
America have roots in the bitter experience of other times. But however
long the journey, our destiny is set: liberty and justice for all.;
Whereas President Bill Clinton also acknowledged the deep-seated
problems caused by the continuing legacy of racism against AfricanAmericans that began with slavery, when he initiated a national dialogue
about race;
Whereas an apology for centuries of brutal dehumanization and
injustices cannot erase the past, but confession of the wrongs committed
and a formal apology to African-Americans will help bind the wounds of
the Nation that are rooted in slavery and can speed racial healing and
reconciliation and help the people of the United States understand the past
and honor the history of all people of the United States;
Whereas the legislatures of the Commonwealth of Virginia and the
States of Alabama, Florida, Maryland, and North Carolina have taken the
lead in adopting resolutions officially expressing appropriate remorse for
slavery, and other State legislatures are considering similar resolutions;
and
Whereas it is important for the people of the United States, who
legally recognized slavery through the Constitution and the laws of the
United States, to make a formal apology for slavery and for its successor,
Jim Crow, so they can move forward and seek reconciliation, justice, and
harmony for all people of the United States: Now, therefore, be it
That the sense of the Congress is the following:
(1)Apology for the enslavement and segregation of AfricanAmericans
The Congress—
(A) acknowledges the fundamental injustice, cruelty, brutality,
and inhumanity of slavery and Jim Crow laws;
(B)apologizes to African-Americans on behalf of the people of
the United States, for the wrongs committed against them and
their ancestors who suffered under slavery and Jim Crow laws;
and
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(C) expresses its recommitment to the principle that all people
are created equal and endowed with inalienable rights to life,
liberty, and the pursuit of happiness, and calls on all people of
the United States to work toward eliminating racial prejudices,
injustices, and discrimination from our society.
(2) Disclaimer
Nothing in this resolution—
(A) authorizes or supports any claim against the United States;
or
(B) serves as a settlement of any claim against the United
States.
Passed the Senate June 18, 2009. 60
It could be argued that, given the mindset of white Americans, this congressional
apology is all that enslaved descendants can reasonably expect from the government.
White Americans are ignorant and complacent about slavery. That is the reason whites
who are not racist deny the force and effect of slavery, why they fail to see “racial slavery
and its consequences as the basic reality, the grim and irrepressible theme governing both
the settlement of the Western hemisphere and the emergence of a government and society
in the United States that white people have regarded as ‘free.’” 61 No traditionalist, David
Blight makes the important argument that one needs to go back to the end of the Civil
War to understand this white mindset: “White Americans North and South were able to
come together in the aftermath of that sectional struggle by celebrating the bravery of
white soldiers in both the Union and the Confederacy, all the while minimizing the
importance of slavery and the significance of its destruction.” 62
The legendary David Brion Davis, Bright’s mentor at Yale, argued that white
indifference about slavery is an indication that, though the North won a military victory,
the South won an ideological victory in the Civil War. In other words, the South
convinced the rest of the nation “that the role of slavery in American history [should] be
thoroughly diminished, even somehow as a cause of the [Civil War]. . . . [T]he country
gradually came to accept—or at least not challenge—the Southern version of history in
the years after Reconstruction. ‘The terrible price of reconciliation and reunion was
marginalizing slavery and race.’” 63
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That most whites saw slavery as an event which had little regional or national
impact is not hard to understand. Ulrich Bonnell (“U.B.”) Phillips’s American Negro
Slavery (1918) was the standard work on slavery for generations. It was written from an
unapologetically racist southern perspective. “[S]outhern slavery [was portrayed] as a
benign and paternalistic institution, ‘a training school’ and ‘civilizing agency’ ‘for the
untutored savage.’” 64 The book appeared on course syllabi at Harvard University and
other leading universities well into the 1950s. Phillips also painted Reconstruction as a
failure. Like other white scholars, he ignored the works of black scholars, such as W.E.B.
Du Bois’s The Suppression of the African Slave Trade to the United States of America,
1638-1870 (1896) and Black Reconstruction (1935), as well as important primary
sources, such as Frederick Douglass’s autobiography, The Life and Times of Frederick
Douglass (1845; revised 1892). 65 Davis writes, “The writings of Ulrich B. Phillips on
slavery and of William S. Dunning on Reconstruction were so rich in scholarly
documentation and so closely tuned to the nation’s ideological needs—exemplified by
popular films from Birth of a Nation to Gone with the Wind—that their influence on
textbooks, fiction, journalism, and other historians would be difficult to exaggerate.” 66
By the mid-to-late 1950s, an “anti-Phillips reaction” took root among historians.
Kenneth Stampp’s seminal work on slavery, The Peculiar Institution: Slavery in the
Ante-Bellum South (1956), depicted slavery as harsh, violent, and inhumane. This book
along with Stanley Elkin’s Slavery (1959) and Eric McKitrick’s Andrew Johnson and
Reconstruction (1960) were the first of many attacks on Phillip’s southern perspective.
Scholarship attacking the southern perspective came out more than a half-century
ago. One would think that it rendered that perspective null and void. Why, then, do white
Americans today continue to possess a collective amnesia regarding slavery’s impact on
current conditions in our society? Assuming that they can’t all be racist, why do they not
understand slavery’s importance to the nation’s development as a world power or its
debilitating impact on the descendants of the enslaved?
The answer may be that it is far easier to agree with principles than to live up to
principles. As Ike Balbus asserts: “Arguments about what should be are rarely a match
for the needs that negate them.” 67 Thus, “white Americans are unlikely to be moved by
principled arguments in favor of reparations . . . [because] they have a deep psychological
stake in resisting them.” Continuing, Balbus explains that there is in whites a “powerful
unconscious resistance” to slave reparations because of “[t]he ‘depressive’ anxiety and
guilt that inevitably accompany the awareness that we have harmed . . . [an innocent
people].”The effort to reach whites is, therefore, “a work of mourning whose importance
is matched only by its difficulty”[emphasis in original]. 68 Balbus and other psychologists
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maintain that a psychoanalytic case for depressive anxiety and guilt “does not require that
any given individual white has actually harmed blacks but rather only that they have . . .
harbored demonizing racial [beliefs],” or in other words, “that they have thought about
doing so.” 69
If this analysis is correct, then, one can see a rational basis for traditionalism’s
approach to redress even if one would otherwise disagree with it. The government will
not move without the support of white Americans. White Americans will have to cross a
significant psychological barrier before accepting reparations. Waiting for that to happen
is wasted time; so why focus so much on reparations. Take the apology and declare
victory. Reformists disagree.
Reformism’s core belief is just the opposite of traditionalism’s; namely, race still
matters in our post-civil right society. Nefarious—racial discrimination 70—and nonnefarious—racial subordination 71—sources of racial inequality in today’s society sustain
capital deficiencies (financial, human, and social) in black society wrought by slavery
and Jim Crow. The death of Jim Crow ended an atrocity but it did not repair the racial
damage caused by that atrocity or by the other atrocity, slavery. As a matter of morality,
the primary perpetrator of these atrocities, the United States government, has an
obligation to repair this racial damage. It cannot just walk away from its dirty deeds. And
as a practical matter, it is only the federal government that has the power to make the
repair. Thus, reformism calls for a more activist government in redressing slavery than
traditionalism.
Both traditionalism and reformism suggest that racial reconciliation is the main
reason for going forward with slave redress. But whereas traditionalism envisions a
minimalist governmental response to past atrocities, reformism imagines a maximalist
governmental role, one that goes beyond apology. Reformism would prescribe
atonement—apology plus reparations—as the only way to move the country toward
racial healing in any meaningful way.
The atonement apology would look very different from traditionalism’s apology.
In addition to confessing the deed and admitting that the deed constituted an atrocity or
grave injustice, the former would also indicate the government’s remorse by explicitly
asking for forgiveness. Even if the victims are not prepared to express their forgiveness,
asking for forgiveness adds to the sincerity of the apology. The importance of asking for
forgiveness was eloquently expressed by Elie Wiesel’s in remarks he gave at the
dedication of a Holocaust Remembrance site at the Brandenburg Gate in Berlin. He urged
Parliament to:
[P]ass a resolution formally requesting, in the name of
Germany, the forgiveness of the Jewish people for the
crimes of Hitler. ‘Do it publicly.’ . . . “Ask the Jewish
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people to forgive Germany for what the Third Reich had
done in Germany’s name. Do it, and the significance of this
day will acquire a higher level. Do it, for we desperately
want to have hope for this new century.” 72
Unlike the traditionalist apology, the reformist apology would also follow an extensive
statement clarifying the historical record. “Clarification is desperately needed regarding
the historical record on American slavery. The telling of this story has been the mother’s
milk of white misunderstanding about the peculiar institution and white complacency
about its lingering effects.” 73 My earlier discussion of analysis offered by David Bright
and David Brion Davis certainly underscore this fact.
But simply saying “I’m sorry” is not enough. Reparations are needed to solidify
the apology. Reformists would seem to prefer reparations in the form of system-wide
reforms responsive to capital deficiencies in black America. These reparations would
target inequalities in education, employment, housing, voting, health, and policing, and
would use a combination of rehabilitative and compensatory (monetary or nonmonetary)
reparations in this effort. It may not be possible to completely resolve these inequalities
using reparations; but a reformist would certainly what the government to try.
In education, for example, reformists would certainly want to use institutional
reparations. “More than half of the nation’s schoolchildren are in racially concentrated
districts, where over 75 percent of students are either white or nonwhite. In addition,
school districts are often segregated by income. The nexus of racial and economic
segregation has intensified educational gaps between rich and poor students, and between
white students and students of color.” 74 Though there has been pushback based on the
argument that the country has become less white, allegedly making it more difficult to
integrate public schools, I believe reformists would not be deterred from acting. They
would likely be motivated to act by three facts. The first is that“[t]he predominant
narrative among education activists is that school segregation has gotten worse in the past
several decades.” 75 The second is that minority school districts annually receive $23
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billion less in K-12 funding than similarly sized white school districts. 76 Finally, “the
median black household earn[s] just 59 cents for every dollar of income the median white
household earn[s].” 77
Against this backdrop, reformists would at the very least call for a rehabilitative
reparation in the form of a constitutional precommitment for racially integrated public
schools. A constitutional amendment is necessary to prevent the Supreme Court from
striking down local efforts designed to promote integrated schools. The Court could no
longer strike down, as it did in Parents Involved, race-conscious student assignment plans
voluntarily adopted by school boards to integrate de facto segregated schools. 78 Nor
could the Court block inter-district remedies that integrate racially isolated school
districts within a state as it did in Milliken I. 79 Most importantly, the amendment would
nullify the untenable distinction between de jure and de facto segregation. That
distinction makes no sense if the constitutional command as expressed in Brown v. Board
of Education is equal educational opportunity. A constitutional precommitment for
racially integrated schools would obviate the need for progressive school boards to try to
act against de facto segregation by making the difficult claim that its schools were de jure
segregated in the past even though they were not formally segregated by law. 80 The
amendment, in short, would cut a clear bath to integrated schools.
In addition to this rehabilitative reparation, reformists would support a
compensatory reparation. The latter would likely be in the form of cash payments to each
descendant of the enslaved. Compensatory cash reparations are income supplements.
Assume the payment is $30,000/year/household member, and is to last one or two
generations. This is all negotiable. A family of four would receive
$120,000/year/household. This money could be used to finance booster clubs that
contribute extra money to public schools attended by enslaved descendants, to pay for
private tutors or to pay tuition at private schools. It can also be used to make a down
payment on a home in a better school district. Beyond education, the compensatory
reparation could also be used for such items as investments in financial instruments or to
provide seed money to start a business. Determining the precise amount of each cash
payment and how they are to be financed are issues that can be address at another time. 81
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For now, it is sufficient to simply posit the idea of compensatory cash reparations and to
consider the merits of those reparations along with reformism’s rehabilitative reparations
in juxtaposition with the other post-civil rights strategies. Critical race theorists certainly
challenge both forms of reformist reparations.
The core post-civil rights belief of critical race theorists is clear: white hegemony
matters most. Look around and what do you see: whites on top and blacks on the bottom.
None of that is the natural order of things. What you are witnessing is a social order
constructed by straight white men (insiders). To effectively transition from a social order
that is not objective but unjustly slants in favor of insiders, reparations must pursue
reconstruction rather than reform, equity rather than equality, a wholesale change in the
relationship between race and power in our society. Critical race theorists would, in short,
call for slave redress that reconstructs what they see as an anti-objectivist social order.
They would favor social transformation, treating slave redress as nothing less than a
matter of transitional justice. 82
This way of thinking about slave redress certainly favors the atonement model,
but not in the same way as the reformists. The reformists’ framing of the apology would
be sufficient, but not their framing of reparations. Solidifying the apology for critical race
theorists would entail reparations in the form of system-wide transformation responsive
to capital deficiencies in black society. This means social transformation across the
board—education, employment, housing, voting, health, and policing—involving both
rehabilitative and compensatory reparations. A few examples of institutional and
individual reparations follow.
In education, critical race theorists would push not simply for school integration,
but for transformative integration; integration that would bring about structural changes
in educational systems. Transformative integration might include a rehabilitative
reparation in the form of a constitutional precommitment for attendance quotas at wealthy
white schools. Each school would be required to maintain a ratio of black-to-white
students. A constitutional amendment removes the legal constraints of anti-progressive
cases like Parents Involved and Milliken I, and reaffirms the authority of district courts to
issue Swann remedies (including ratio quotas) even in the absence of a judicial finding of
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de jure segregation. Racial imbalance alone would now constitute a constitutional
violation. 83
Critical race theorists would likely argue that racial quotas are necessary to ensure
that black and white students will attend the same schools. What is at stake is too
important to leave to discretion of local politicians or to the prejudices of parents, white
or black. Attending school with white students will give black students equal access to
quality instruction and adequate resources. In our society, green follows white. Not only
government funds but private money from parent-created booster clubs and PTAs used to
fund afterschool activities will also inure to the benefit of black students attending these
schools.
Racial quotas are transformative in yet another way, race crits might argue. The
future of a racially healthy society depends on racial mixing starting in the lower grades.
Young children of both races will learn "human nature in all its phases, with all its
emotions, passions and feelings, loves and hates, its hopes and fears, its impulses and
sensibilities." 84 What Justice Harlan said in his lone dissent in Plessy v. Ferguson applies
with perhaps greater force today: “The destinies of the two races, in this country, are
indissolubly linked together.” 85
Turning to compensatory reparations, critical race theory would seem to be more
interested in wealth accumulation than in income enhancement. There is no doubt that
income disparity is a serious problem—“the median black household earn[s] just 59 cents
for every dollar of income the median white household earned” 86—but wealth disparity is
the larger problem. “Today, Black Americans constitute approximately 13 to 14 percent
of the nation’s population, yet possess less than 3 percent of the nation’s wealth.” 87 Also,
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the median white household owns 86 times the assets of the median black household. 88
Measuring household wealth differently, “[f]or every $100 in wealth held by a white
family, a Black family has just $10.” 89 Redressing wealth inequality (or inequity)
portends more social transformation than redressing income inequality (or inequity), race
crits would argue.
To create substantially more wealth within black America, compensatory
reparations in the form of cash payments to individuals would have to be conditional
rather than direct. For example, rather than providing yearly payments of $120,000 of
supplemental income for a family of four ($30,000/person/year) which allows the family
to do whatever it wishes with the additional disposable income (the reformist plan),
critical race theorists would want to sink this money into wealth accumulation. Money
would be used for limited purposes, such as property (home ownership, rent payments or
rental income), investments (financial or business) or education (private grade schools,
college tuition or training programs).
Looking at education specifically, race crits would likely argue for both
compensatory and rehabilitative monetary reparations. Compensatory cash payments
make sense because some black families will not be able to send their children to racially
integrated schools. Some racially isolated schools cannot be integrated. They will remain
racially isolated due to demographics. Also, no school financing restructuring, even if the
Supreme Court were to reverse San Antonio Independent School District v. Rodriguez, 90
can equalize school funding between black and white schools. Rich parents will always
be able to pour their own private money into their children’s public schools or provide
additional educational services for their children. Rehabilitative cash reparations can
directly help cash-deficient black schools. These reparations can pay for homework
supervision after school, coding classes, and other enrichment programs. Many wealthy
school districts now provide these services to their students “free of charge.” 91
I suspect critical race theorists would not want the government to determine the
permissibility of expenditures for cash reparations, compensatory or rehabilitative. These
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expenditures could easily fall victim to partisan politics. Instead, redress funds could be
held in trust with experienced private citizens acting as trustees. As I have stated on
another occasion:
A board of commissioners, consisting of reputable citizens selected by
blacks, would oversee operation of the trust fund in their respective
regions of the country. Commissioners and their staff would, for example,
help fund recipients make the right choices in schools and business
opportunities. All payments from the trust fund would be by electronic
transfer. Recipients would never really see or handle the funds. 92
An atonement trust fund may have some merit, even for limited separatists.
The core belief of limited separatists is that racial solidarity or identity matters
most. Rather than placing all their eggs in the racial-integration basket, blacks must have
the option of embracing their own identity—“things black.” Blacks should be allowed to
be unapologetically black. Racial integration has not been a vehicle for racial progress on
which most blacks have been able to ride. Orlando Patterson and others report that
“African Americans are the least assimilated racial or ethnic group, that although Asians
and Latinos are disengaging their national origins from racial identity, similar to
European immigrants of the past, African Americans (including multiracial blacks) are
perceived as being ‘black,’ and choose to identify as ‘black.’ These identities are abetted
by the fact that African Americans intermarry at a rate that is significantly lower than the
rates for Asians and Latinos.” 93 Blacks and other racial minorities have broadly similar
experiences but with strong group variations in form, intensity, and duration.
Not unlike the other post-civil rights theorists, limited separatists would probably
support slave redress on grounds of racial reconciliation. And, like the other theorists,
they would view this social goal through the prism of their core belief. But limited
separatists’ fundamental belief in racial identity does not appear to create the need or
desire for an apology from the government, which sets it apart from the other theorists.
Demanding an apology might be too much of an investment in white acceptance. Limited
separatists just don’t care. For them, racial reconciliation would seem to require less a
government apology than a government program of reparations targeting black
institutions and black communities. This approach to redress leans less toward the
atonement model than the tort model.
Focusing on education for comparative purposes, limited separatists would likely
prefer rehabilitative monetary and nonmonetary reparations. The latter might take the
form of a constitutional precommitment for public schools that opt for a black identity.
This constitutional amendment would soften Brown’s ruling that, “Separate educational
facilities are inherently unequal.” 94 Black institutions would be constitutional under the
amendment if they pass muster under limited separation’s three-prong test discussed
earlier. The strict scrutiny test would no longer be applicable. Having passed
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constitutional scrutiny, these institutions (public and private K-12 schools and HBCUs)
would then be eligible to received reparations (public funds) without violating the
Constitution. Other requirements set by the black community would dictate the actual
distribution of these funds, but the Constitution would no longer be an impediment.
Limited separatists make the point that black identity should inform a black
person’s understanding of what counts as a quality education. Blacks do not need to
capture a white child to get a quality education. Thus, rather than making black schools
“desegregative attractive” to white suburban students by updating programs and facilities
or increasing teacher salaries, 95 limited separatists would want to pour these resources
into black schools for the sole purpose of improving the quality of education for black
students.
The fact is, scholars do not agree on the extent to which integrated schools yield
educational benefits. Some have concluded that black students receive genuine
educational benefits in this environment, while others have concluded that there are no
demonstrable educational benefits. 96 Citing several scholars, Justice Clarence Thomas, an
enthusiastic limited separatist when it comes to education—“It never ceases to amaze me
that the courts are so willing to assume that anything that is predominantly black must be
inferior” (emphasis added) 97—makes the case that black under-achievement in racially
isolated schools is a myth:
. . . . Before Brown, the most prominent example of an exemplary
black school was Dunbar High School. . . . ‘Dunbar graduates earned
fifteen degrees from Ivy League colleges, and ten degrees from Amherst,
Williams, and Wesleyan.’ Dunbar is by no means an isolated example. . . .
Even after Brown, some schools with predominantly black enrollments
have achieved outstanding educational results. . . . There is also evidence
that black students attending historically black colleges achieve better
academic results than those attending predominantly white colleges. . . .
The Seattle School Board itself must believe that racial mixing is
not necessary to black achievement. Seattle operates a K-8 ‘AfricanAmerican Academy,’ which has a ‘nonwhite’ enrollment of 99%. . . . That
school was founded in 1990 as part of the school board's effort to
‘increase academic achievement.’. . . According to the school's most
recent annual report, ‘[a]cademic excellence’ is its ‘primary goal.’ . . .
This racially imbalanced environment has reportedly produced test scores
‘higher across all grade levels in reading, writing and math.’ . . . [T]he
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children in Seattle's African American Academy have shown gains when
placed in a ‘highly segregated environment. (Emphasis added) 98
Rehabilitative cash reparations go to black institutions. Representing African
Americans collectively, these institutions operate at the heart of the black ethos. They are
physical manifestations of black identity and the facilitator of black solidarity. Not only
black schools (e.g., K-12 and HBCUs), but also social justice organizations (e.g.,
NAACP and Urban League), and businesses of all types primarily servicing black
communities would be recipients of cash reparations. Schools and colleges are not the
only organizations that educate African Americans. The Black News Channel, for
example, endeavors to educate black audiences with stories that offer a broader
perspective about their community than is currently provided by other news networks.
Health issues unique to African Americans, discussions about HBCUs and federal
housing policies affecting blacks, and the many positive accomplishments of AfricanAmericans are some of the items covered by the Black News Channel in its effort to
educate and entertain the black community.
I do not believe limited separatists would reject compensatory reparations in the
form of conditional cash payments to individual black families or individuals similar to
what critical race theorists propose; in other words, wealth accumulation rather than
income supplementation. Both types of reparations could be viewed as essentially
compensatory under the tort model. However, my sense is that limited separatists would
place the emphasis on institutional and community reparations rather than individual
reparations. Black institutions like HBCUs do the heavy lifting in terms of promoting
racial solidarity and identity. They teach all of society that validating black identity is the
best way to maximize racial healing in today’s post-civil rights society.
Part IV
Commentary
Each post-civil rights theory—traditionalism, reformism, critical race theory, and
limited separation—conforms the discourse on slave redress—the tort and atonement
models—to a particular post-civil rights norm. Each theory views slave redress through
its own vision as to what is needed to advance racial progress in our post-Jim Crow
society. There are no dearth of considerations that add complexity to this analysis. 99
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Perhaps the most important is the fact that these core beliefs about racial advancement
remain contested nearly a half-century after Jim Crow, the country’s last atrocity
committed against black Americans. Though legitimate, these norms of preference are
not of equal merit in my opinion.
Traditionalism’s approach to slave redress consists entirely of an apology from
the perpetrator government. This strategy would back African Americans into a cul-desac. Reparations may not be a politically viable form of redress, as traditionalists argue,
but that is not reason enough to abandon an otherwise sound social-justice measure. I
believe in what I have called “practical idealism,” 100 meaning civil rights theory should
be idealistic yet practical. In other words, it must be within the reach of morally
motivated individuals and institutions. Thus, I disagree with traditionalism’s underlying
message, shared by other scholars, which is that civil rights theory “must not be
utopian—applicable only in an ideal world—but must be politically viable given the
sociohistorical circumstances of contemporary black Americans.” 101 I find this is to be a
most troubling notion. Ending slavery and Jim Crow were certainly pipedreams for a long
time; but that did not prevent Frederick Douglass, Thurgood Marshall, Martin Luther
King, and many other civil rights advocates from demanding change. These pioneers
were quite willing to complicate the lives of white Americans, even make them feel
uncomfortable. They set the moral compass for society and worked like hell to move
society in the right direction. That has also been the way many civil rights scholars have
conducted their scholarship, challenging received traditions. This type of moral clarity
and resolve is needed today if the push for racial reconciliation is to have some
semblance of integrity.
The argument that reparations are a form of racial paternalism is a familiar
argument. It arises in opposition to any asymmetrical civil rights measure and was
certainly expressed quite often at the Black Table at Yale Law School of which I spoke in
the Introduction. If such measures make blacks look like racial losers, then the problem
lies with whites, not with blacks. Taking a page from limitation separation, I would argue
that blacks should never forgo an opportunity based on how they are viewed by whites.
Racial progress should never be held hostage to white prejudice or ignorance or
inconvenience. And certainly an individual’s worldly success and personal happiness
should never be sequestered to the views of others.
Traditionalism does, however, raise an important point about white needs that
negate principled arguments. Rather than concede defeat, however, I would argue that
redress discourse should endeavor to address legitimate white concerns. For example, the
concern that public attention given to the problem of white privilege disadvantages the
white working-class must not be dismissed outright as racism. This claim comes up so
that mass incarceration should be included in the reparative discussion to the extent that the problem cannot
be fixed by existing law. However, questions of this nature require additional reflection and, thus, are
beyond the scope of this article.
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often in the discussion of slave redress that it behooves us to give it serious attention
here. My students often make the point that progressives are too quick to dismiss the
concerns of the white working class, the group that feels most threatened when attention
turns to white privilege. Here are the points that need to be made as one defends slave
redress.
The lives of whites living in struggling communities must be acknowledged.
These communities suffer from deindustrialization and are often devastated by the opioid
crisis. Those in favor of slave redress must answer this concern. It must first be pointed
out that addressing the problem of white privilege is not meant to devalue the deep
suffering of families in these communities. People who have worked 30 years for a
company and are suddenly laid off can no longer take care of their families. These
families are not privileged in a socioeconomic sense. This is a real concern that must not
be ignored. But it must also be pointed out that the discussion about white privilege or
institutional racism or diversity and inclusion deals with a different problem the solution
of which does not undercut any attempt to address white-working-class concerns let alone
acknowledge the legitimacy of these concerns.
White privilege speaks to the plight of the other; in other words, intergenerational
disadvantage due to one’s race of the color of one’s skin. It is about time after time being
denied a quality education, a good-paying job, a decent home, and decent medical
service. In his book, Black Man in a White Coat: A Doctor’s Reflection on Race and
Medicine (2015), Dr. Damon Tweedy exposes the myriad and systemic instances of
discriminatory treatment African American receive in emergency rooms and hospitals.
Other African Americans have made similar observations. One first-hand account is
particularly disturbing:
“A few seconds in I said, ‘I can feel this.’
"The doctor said, ‘No, you don’t, that’s just pressure.’
“‘No, I can feel you cutting me,’ I told her.
“She didn’t believe me. She kept going,” says Ayana Moore, 43, a
mother of two in Durham, N.C. She is a scientist with several advanced
educational degrees, including a master’s in science and a PhD in
physiology and biophysics. She is a by-choice mom with a solid health
insurance plan that covered her insemination. She could afford the fertility
medications and regular doctor’s appointments.
She was considered advanced maternal age and had one run-in
with a pesky uterine fibroid, but overall, she had an uncomplicated
pregnancy.
None of this inoculated her from the problem plaguing black
women in the delivery room: Their pain is often ignored and dismissed by
doctors.
“I could feel her cutting across and it got to the middle, I just
started screaming,” she says. One of the nurses finally yelled Stop! and in
a blink Moore was out.
“I went from a room full of nurses and doctors to the room being
empty except for custodians cleaning up. My mom was sitting there, and I
36

was like, ‘Oh, my God, what happened to the baby?’ I thought the worst,”
she said. Both mom and baby recovered from the Caesarean section, but
she said the birth of her son was extremely traumatic. 102
A black woman is three to four times more likely to die in childbirth because the medical
staff, whether males or females, do not believe her when she says something does not feel
right. 103 A black teenager is four times more likely to be arrested for the same offense
committed by his white friends, and recently an unarmed black male was twenty times
more likely to be killed by a police officer than an unarmed white male. Implicit bias
holds back blacks but propels whites. 104
The white working-class does not face these problems. They suffer class
subordination but not racial subordination. In contrast, the black working class suffers
both class and racial subordination. White privilege means that a member of the white
working-class is much more likely to escape arrest than a black member of the same class
for the same crime. As a consequence, the working-class white is not placed in the
position of having to post bail, which raises the possibility that he may have to serve time
in jail and lose his job for not showing up for work. If a white family falls into poverty, it
is less likely than a black family to be because of an arrest and failure to post bail
Working-class whites, in short, suffer disadvantage in spite of their race. Working-class
blacks suffer disadvantage because of their race.
It must also be pointed out that paying attention to the problem of white privilege
or institutional racism is no more identity politics than giving attention to the problems of
the white working-class. The basic concern is the common good. Focusing on racial
difference or class difference is necessary to arrive at the common good, which is to say
the binary between unity and difference is a false binary. In a racially diverse society, the
only way to achieve unity is through difference. By paying attention to the unique
obstacles African Americans and the white working-class (or other groups) face in
acquiring the things all Americans want—fair access to quality education, quality jobs,
quality housing, quality medical care, and fair treatment in the criminal justice system—
society as a whole benefits. The American Dream becomes a reality for more Americans.
Singling out special obstacles groups face in achieving the American Dream serves the
common good just as much as singling out the things that unite us as Americans. The
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guiding principle was stated long ago: “There is no greater inequality than equal
treatment of unequals.” 105
Not only is traditionalism’s don’t-rock-the-boat approach to slave redress tepid,
so too is its idea of an apology. The government apology contemplated by traditionalism
fails as an apology and, therefore, lacks credibility. It is not a genuine apology, the
elements of which I enumerated earlier in my discussion of the atonement model.
Although it confesses the deed and admits the deed was an injustice, there is no
expression of remorse and no request for forgiveness. Even if the victims are not
expected to express their forgiveness, asking for forgiveness adds to the sincerity of the
perpetrator’s apology.
Traditionalism apology also lacks believability for another reason; namely, it
explicitly forecloses the possibility of the government solidifying the apology with a
redemptive act—to wit, a reparation. The failure to leave open the possibility of
reparations of any kind means that damages visited upon enslaved descendants wrought
by slavery and Jim Crow, which Congress itself acknowledges in its failed apology, will
never be repaired. A halfhearted apology with no solidifying reparation offers little
redress for slavery. White Americans may not be ready psychologically for more than
that, as traditionalism tell us, but both the enslaved and their descendants deserve better
than that if society is to achieve any semblance of racial reconciliation
In addition to the argument that reparations are political unpopular,
traditionalism justifies avoiding reparations on the basis of a normative position
expressed by Chief Justice Roberts’ interpretation of Brown v. Board of Education and
by the two-wrongs-don-t-make-a-right maxim. The Chief Justice, as I mentioned earlier,
reads the racial-omission norm into Brown based on the fact that, “Before Brown, school
children were told where they could and could not go to school based on the color of their
skin.” But it was only black children who were negatively affected by segregation laws.
There is no evidence that white children struggled to attend black schools. What a cruel
irony that the Chief Justice of the United States would attempt to rewrite what is arguably
the Supreme Court’s most important case, certainly its most important civil rights case.
The argument that reparations collide with the anti-discrimination principle or
the multiple-wrongs injunction is rather weak. There is a difference between Jim Crow
discrimination and asymmetrical remedies like reparations. The former is designed to
exclude and stigmatize, the latter is intended to include and validate; the former is
negative, the latter is positive. Similarly, assuming, arguendo, that reparations constitute
a “wrong,” to argue that it breaches the multiple-wrongs injunction misses the point of
the command. “Two wrongs don’t make a right” presupposes the second wrong is of
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equal or greater evil than the first wrong. 106 The state’s execution of a serial killer
invokes a lesser wrong than the 50 killings for which the murderer was executed. 107
Gunning down Hitler in cold blood is a lesser wrong than exterminating six million Jews.
Likewise, reparations that are calculated toward racial healing entail a lesser wrong
(again, assuming, for the sake of argument, that a wrong has been committed) than raceconscious decisions designed to exclude, subordinate or stigmatize. Wrongs cannot be
judged in a vacuum. The purpose for which the action is taken cannot be ignored when
assessing an action’s justice or injustice; otherwise, how could we ever explain justifiable
wrongs, such as wrongs committed in self-defense?
It is less that traditionalism is unwilling to challenge white thinking about race
than that it is burdened by the strictures of its core conviction that race no longer matters.
But still, the failure to challenge whites robs blacks of the power that comes from simply
understanding the racialized conditions under which we live. I say, again, redress theory,
like all civil rights theory, should be utopian rather than political in the early stages. The
proper path forward must be moral, debated, respectful of all legitimate views, and garner
a consensus before the horse trading, or ox-goring, begins.
I spent a number of pages on traditionalism only because I reject almost
everything it has to offer about slave redress, including the assumptions on which it
operates. Not unlike a court which gives due process to the party it ultimately rules
against, I felt it important to give traditionalism its due before rejecting it. I need not be
so generous with reformism, critical race theory or limited separation because I accept
each one in part.
Reformism and critical race theory are broadly symmetrical in their approach to
slave redress. Both posit that atonement—apology plus reparations—is the best path to
racial reconciliation. Each calls for an appropriate apology solidified by sufficient
reparations. To that extent, I agree with both approaches. Reformism’s norm of racial
integration and critical racial theory’s norm of social transformation dictate different
reparative strategies for achieving racial reconciliation. In my view, critical race theory
offers the superior approach, although I do not find anything objectionable in reformism.
Rehabilitative reparations in the form of a constitutional precommitment for
racial preferences (reformism) or racial quotas (critical race theory) have similar redress
benefits. Both overturn Supreme Court rulings that have allowed public schools to remain
separate and unequal throughout the post-civil rights period. Most importantly, Milliken
I’s limitation on the use of interdistrict remedies for de facto school segregation is
gone. 108 Many civil rights scholars consider Milliken I to be the most tragic decision for
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racial progress since Plessy v. Ferguson. 109 Also gone is the legal significance of the
distinction between de jure and de facto segregation. Racial imbalance by itself would
now be sufficient to establish a constitutional violation. It no longer has to be tied to
traceable de jure segregation or intentional discrimination. 110 As Justice Marshall said in
his dissent in Milliken II, the distinction between de jure and de facto segregation is
“superficial,” one not found in the Constitution but merely created by the justices
themselves. 111
In agreeing with reformism and critical race theory, I am not suggesting that the
issue regarding de jure and de facto segregation is easy to resolve. Holding a school
district responsible for correcting racial imbalance caused by changing housing patterns
within the school district seems unfair at some level. This is especially so when the
school board implemented measures that created a unitary school system thirty years ago,
and, thus, was in compliance with Brown at that time. But, I believe racial inequality
should be viewed as a chronic condition that must be treated constantly. Society
collectively must stay on its meds.
The real difference between reformism and critical race theory lies in the
preference for racial preferences versus racial quotas, respectively. Racial quotas are
taboo in our society and have been since at least the time of Bakke. 112 But as long as
school administrators, together with other local politicians, white teachers, and white
parents are predisposed to view black students as a “problem,” as long as they doubt the
qualifications of these students, ways will be found to limit school integration. Simply
taking account of race will not guarantee educational opportunities for black students
when the ultimately decision resides in the judgment and goodwill of those who assume
black students are a “problem.” More than racial preferences, racial quotas change the
relationship between race and power in the context of public education. This type of
attack on white hegemony is necessary for racial reconciliation. For that reason, a
constitutional precommitment for racial quotas in the context of K-12 education makes
the most sense to me as a rehabilitative reparation.
It also makes sense, in my view, for the government to issue compensatory cash
reparations in the form of conditional payments rather than direct payments as a means of
wealth accumulation. Direct cash payments to each individual victim can be justified on
the ground that they allow for the exercise of agency. If blacks want to blow their
reparative funds gambling in Las Vegas, that is quite alright. After all, it is their money.
The legacy of slavery gives the victims the right to do whatever they want with reparative
money. We do not place constraints on white control over their money. Treating slave
descendants differently is a form of racism. I beg to differ.
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Reparative funds are responsive not to an individual injury but to a collective
injury. Slavery operated at the group level; it was directed toward a black identity not a
black behavior. Collective wrongs call for collective remedies. It would be different if
reparations had been provided by slaveholders to their former enslaved in personam at
the end of the Civil War. Direct payment would seem more appropriate under such
circumstances. But in dealing with the descendants of the enslaved, I believe conditioning
cash payments on wealth accumulation is most responsive to the atrocity and a more
effective path to racial reconciliation.
But I do, indeed, share the distrust of government implicit in the call for direct
payments. For that reason, I favor the atonement trust fund. It is a superior alternative to
government control over cash payments whether, direct or conditional. Also, conditional
cash payments funneled through an atonement trust fund avoid the problem of predatory
inclusion enslaved descendants can experience with direct payments. Predatory inclusion
is occurs when unscrupulous vendors (e.g., insurance companies or investment schemers)
or greedy relatives take advantage of unsophisticated recipients of reparative income.
Trustees of an atonement trust will stand in a fiduciary relationship with the beneficiaries
of the trust, the descendants of the enslaved.
Limited separation maintains that racial identity is essential to racial
advancement and, hence, racial reconciliation. This is especially so in primary and
secondary education. For that reason, limited separatists call for a constitutional
precommitment legitimizing black public schools and HBCUS as well as cash payments
made directly to these and other black institutions. This position undercuts the use of
integrated schools as the exclusive or preferred vehicle for public education in the
country. It cuts against the racial omission norm favored by traditionalism, the racial
integration norm favored by reformism, and the social transformation norm—specifically
transforming white, mainstream institutions—favored by critical race theory. For limited
separatists, quality education trumps integrated education.
Although, as I have indicated earlier, scholars differ on whether integrated
schools generate important educational benefits, both reformists and critical race theorists
suggest that racially isolated education is not quality education. In other words, quality
education in a culturally diverse society, they seem to believe, must be defined, ipso
facto, as education that takes place within a diverse or integrated student population.
Students need to learn how to relate to “the other” in addition to learning the Three Rs.
To be sure, both black and white students can be educated in the Three Rs in racially
isolated schools; but both groups of students will emerge therefrom as educated fools.
They will not be able “relate to our national life in all its facets,” they will not “know[]
the wellspring—the aspirations and fears, the affections and indifferences—from which
particular kinds of thought and behavior flow.” 113
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On the other hand, there is no dearth of evidence suggesting that black children
who are encouraged to explore and embrace their racial identity at school and who are
taught in schools surrounded by peers and faculty members who share their racial identity
grow up with better self-esteem and racial-esteem and, consequently, have better learning
outcomes. 114 This finding is replicated at the university level. Adequately funded HBCUs
are widely recognized for the value they bring to African Americans and the nation as a
whole. As Michael Lomax, President of the United Negro College Fund states, “HBCUs
are, like our Black churches, cornerstone institutions in the Black community. Like the
lives of Black men and women, our HBCUs are constantly undervalued, disparaged,
under assault, and put at risk. And just as we unequivocally declare that ‘Black Lives
Matter,’ so too we affirm that HBCUs’ continued existence matters.” 115
In the end, I prefer limited separation because it gives African Americans the
choice to attend an integrated school or a black-controlled black school well-funded
through rehabilitative cash reparations. Limited separation merely wants white and black
identified schools to be treated pari passu. The choice is an individual one; what works
best for the student. But I do not believe, as limited separatist do, that an apology is
unnecessary, and that cash reparations should only be rehabilitative going exclusively to
black organizations. I would make cash reparations both rehabilitative and compensatory.
The latter, however, would have to be in the form of conditional payments, not direct
payments, to support wealth accumulation in the black community.
Conclusion
The post-civil rights theories add interesting and important perspectives to our
thinking about slave redress. I have suggested some of the ways in which they might
frame our understanding of the redress issue. My analysis focuses on the perpetrator’s
side of the issue, not the victim’s forgiveness. The latter can be incorporated in the
framework at another time. Necessarily, my discussion has been illustrative rather than
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comprehensive. I merely wish to stimulate discussion of a subject whose importance may
be little understood and whose complexity is vastly underestimated.
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